
 

  

Operational instructions on transfer pricing: published Revenue Agency Circular No. 16/E 

dated May 24, 2022 

Through Circular No. 16/E dated May 24 (hereinafter "Circular"), the Italian Revenue Agency 

provided further operational instructions on transfer pricing.  

The content of the Circular rests on the centrality of the concept of "comparable transaction." 

The Agency, in particular, returns to the correct notion of an arm's length interval, recalling what 

was clarified by the Decree of the Ministry of Economy and Finance of May 14, 2018, in 

application of Article 110 paragraph 7 of the TUIR.   

After reiterating the definition of a comparable transaction, which can be identified where there 

are no significant differences such as to materially affect the selected financial indicator , or where 

comparability defects can be effectively eliminated or reduced, the Circular focuses in particular 

on three main aspects related to Transfer Pricing analyses:  

1. lack of comparability in the analyses; 

2. compliance of arm's length values;  

3. loss-making transactions. 

 

With reference to the first point, along the lines of what has already been stated in the OECD 

Guidelines, the Agency recognizes that identifying a set of comparable transactions to be used to 

calculate an arm's length range of values may not always be straightforward.  

Indeed, it is found that despite the efforts made to identify comparable independent transactions, 

the analyses performed may still have lack of comparability that cannot be identified, quantified 

and/or rectified. Therefore, in such cases it is recommended that statistical tools are used to 

strengthen the reliability of the results obtained by eliminating values that deviate significantly 

from a central tendency area 

Given the above, the Agency now recognizes the following cases: 

-  use of the full range: the entire range of values resulting from the application of the 

selected financial indicator may be taken as a reference, if the analysis carried out turns out 

to have a high degree of reliability and the transactions identified have the same degree of 

comparability; 

-  use of the interquartile range1: if, on the other hand, there are unidentifiable or non-

quantifiable comparability flaws and, therefore, cannot be adjusted, only the values 

included in the interquartile range should be taken as reference. 

 

 

1 The latter is identified as the range of values containing the middle half of the observed values, that is, 
between the first quartile (or 25th percentile) and the third quartile (or 75th percentile). 



  

 

Also confirmed is the possibility of conducting more than one analysis applying different methods 

if they are all considered appropriate for the purposes of the case at hand. In such circumstances, 

it will be possible to arrive at multiple ranges of free competition, potentially allowing the 

identification of values common to both of them in order to further endorse the analyses 

performed. Should the results obtained from the application of two different methodologies, on 

the other hand, diverge significantly, this could point to the presence of lack of comparability 

and/or reliability in the data used, factors that would force a reset – even if partial - of the analyses 

performed. 

Regarding the second point, the Circular provides some examples of adjustments in the event 

that the value tested lies outside the range considered and the company has not provided 

satisfactory evidence to prove the conformity of the analysis.  

In such cases, the Tax Authorities will be allowed to place the financial indicator at the point it 

deems to be in compliance with the arm's length principle, taking into consideration any point 

within the said range (including the minimum and maximum), if an interval with a high level 

of reliability is present. 

If the interval does not include values characterized by a high degree of comparability, the 

Tax Authorities may use statistical tools and may further calibrate the tax recovery by placing the 

financial indicator identified by the enterprise on the 25th or 75th percentile of the arm's length 

interval that first intersects the interval thus identified. 

In the case - further - in which lack of comparability persist despite the application of statistical 

tools, the Tax Authorities will have the option of using criteria designed to merge the values in 

the middle of the range, such as, for example, the median, the average and the weighted average.  

Lastly, it’s important to highlight the further option granted to the Tax Authorities -assuming they 

detect lack of comparability in the range identified by the company – to proceed by disregarding 

the full range. In such cases, although the tested result falls within the minimum and maximum 

of the arm's length range, the Revenue Agency may consider it appropriate to make an adjustment 

to the value it deems more congruous. 

With regard to the third point and in discontinuity with the established national practice of 

excluding loss transactions, the Circular now aligns with the more widespread international 

practice. 

In fact, it is clarified that loss-making transactions should not be rejected a priori, but that it is 

necessary to evaluate them carefully in view of the specific circumstances of the case.  

In principle, loss-making transactions require specific insights since an independent company 

would hardly agree to carry on its business on an ongoing basis in the absence of concrete 
prospects of generating profits; therefore, the Circular provides an indication to proceed with the 

exclusion of loss-making transactions in all those cases where said losses do not reflect normal 

market conditions or where the level of risk differs from that assumed by the tested party.  

In conclusion, the Circular essentially reaffirms the centrality of comparability analysis for the 

purposes of intercompany transfer pricing analysis and clarifies the notion of arm's length 



  

 

interval by introducing some elements that could have non-negligible impacts even in ongoing 

litigation. 

Andersen's professionals in Italy are at Your complete disposal to provide the broadest advice on 

the issues highlighted in this document. 

 

Transfer Pricing Team 

 

The information contained in this document is for informational purposes only and does not refer to the particular 
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